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POLITICAL SCIENCE 
QUARTERLY. 



NATIONAL SOVEREIGNTY. 

THE question whether sovereignty exists in the United 
States, and, if so, of its location, is one that is equally im- 
portant and perplexing. Is there a sovereign at all amongst 
us ? Is the sovereignty belonging to it a divided one, existing 
in the several states? Is it to be found in some form, undi- 
vided, in the states united ? Or, finally, is the sovereignty in 
the people of the United States ? Other alternatives might be 
presented, but these are the most familiar. These are also the 
most profitable topics of discussion. I shall not dwell upon the 
first question, nor except incidentally upon the second, but 
what I have to say will be confined mainly to the other two. 
As a foundation for the discussion of these questions, I shall 
assume that somewhere in the United States there exists, as 
fully as in any government, that power which political writers 
call sovereignty. To locate sovereignty amongst us, on that 
hypothesis, — hie labor, hoc opus est. 

The question : Where does sovereignty reside ? has arisen in 
all governments inclined to be liberal or popular, especially dur- 
ing the past century; and it has given rise to two principal 
schools. The first is that of the "analytical jurists," whose 
leading authorities in England are Hobbes, Bentham, Austin 
and Maine, and in our country Mr. John C. Hurd. This school 
attributes sovereign powers to a person, or combination of per- 
sons, forming a part of the people, as organized in a political 
community. The second school is that which locates sover- 
eignty in the People, — spelled, as Maine sneeringly observes, 
with a capital P, — that is, in the entire commonwealth, as a 
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corporate unit. To this latter school, as the American adher- 
ents of the former admit, belong nearly all the writers, judges 
and lawyers who have expressed opinions on the subject in the 
United States. To a full comprehension of these two schools, 
a brief statement of their origin and history may be necessary. 
In the early history of nations sovereignty was not associated 
with a definite portion of the earth's surface. " The fundamen- 
tal conception was, that the territory belonged to the tribe," 
which was often a nomadic horde, " and that the sovereign was 
the sovereign of the tribe. The older ideas are reflected in the 
titles of the earlier monarchs, — Rex Anglorum, Rex Francorum, 
Rex Scotorum, etc." 1 When the earlier monarchies became 
transformed by the introduction of feudal principles and by the 
settlement of the various peoples upon definite domains, the 
conception of sovereignty was changed by attributing it to 
the feudal chieftain, or king, conceived as the proprietor of the 
soil, and as such possessed of sovereign authority over his feudal 
subordinates. As Maine says : " The feudalization of Europe 
had to be completed, before it was possible that sovereignty 
could be associated with a definite portion of the soil " ; and he 
adds, very significantly, that " in the long run sovereignty came 
always to be associated with the last stage of this process " of 
feudalization. 2 It is to be noted that the sovereign of the tribe 
and the sovereign of the territory were both monarchs ; the one 
by virtue of his tribal headship, and the other by virtue of his 
feudal lordship. Accordingly, in the middle ages and after- 
wards, the entire conception of sovereignty and of its location 
in the state was feudal ; the monarch was a feudal chieftain, and 
his subjects, according to feudal principles, were simply tenants 
under him of their personal and property rights. Such the 
European monarchies continued to be until the age of revolu- 
tions arrived. In the eighteenth century there arose a group of 
wholly new political conceptions ; the pyramid of government, 
instead of standing on its apex, on a single person or a few 
persons in the community, was made to rest upon its broad 

1 Maine, International Law, pp. 56, 57; Ancient Law, pp. 102, 103. 

2 International Law, uii supra. 
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foundation, the people ; and most modern governments, both 
at home and abroad, which have been at all influenced by the 
liberalizing tendencies of the age, have accepted the idea of bas- 
ing upon the people, more or less completely and directly, the 
entire system of their political institutions. 

Respecting this transformation and its effects, Mr. Maine says : 

The states of Europe are now regulated by political institutions an- 
swering to the various stages of the transition from the old view that 
" rulers are presumably wise and good, the rightful rulers and guides of 
the whole population," to the newer view, that " the ruler is the agent 
and servant, and the subject the wise and good master, who is obliged 
to delegate his power to the so-called ruler because, being a multitude, 
he cannot use it himself." Russia and Turkey are the only European 
states which completely reject the theory that governments hold their 
powers by delegation from the community, the word "community" 
being somewhat vaguely understood, but tending more and more to 
mean at least the whole of the males of full age living within certain ter- 
ritorial limits. This theory, which is known on the Continent as the 
theory of national sovereignty, has been fully accepted in France, 
Italy, Spain, Portugal, Holland, Belgium, Greece and the Scandi- 
navian states. In Germany it has been repeatedly repudiated by 
the Emperor and his powerful minister, but it is to a very great 
extent acted upon. England, as is not unusual with her, stands by her- 
self. There is no country in which the newer view of government is 
more thoroughly applied to practice, but almost all the language of the 
law and constitution is still accommodated to the older ideas concern- 
ing the relation of ruler and subject. 1 

Nevertheless, Mr. Maine accepts, though not without protest 
against parts of it, the view of sovereignty propounded by the 
analytical jurist, Austin. He traces that view to Hobbes, to 
whose idea of sovereignty, he says, Bentham and Austin have 
made no material addition, and whose method of reasoning he 
pronounces more scientific than theirs. 2 On the other hand, the 
writer whose authority has done most to spread the more modern 
doctrine of national or popular sovereignty (though he was not 
the first to propound it) is Rousseau. Both Hobbes and Rousseau 
imagined government to be founded originally in compact, — a 

1 Maine, Popular Government, pp. 7, 8. 

2 Early History of Institutions, pp. 354-356. 
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notion which has been thoroughly exploded, — but beyond that, 
and in regard to the location of sovereignty and to the powers 
and functions of government, they were as wide as the poles 
asunder. Hobbes taught that, government once established and 
the sovereign declared by the consent of the people, absolute 
power over life and limb, over property and liberty, became 
vested in the sovereign, or king; while Rousseau imputed 
sovereignty, with all rightful powers of control, to the people, or 
nation. According to Hobbes, the compact between people 
and sovereign was indissoluble for any cause whatever ; accord- 
ing to Rousseau, that compact could be dissolved when necessary 
to protect or to secure the rights of the people. 

Now in taking position in respect to these conflicting theo- 
ries, writers and politicians are naturally more or less governed 
by their prepossessions. They seek to explain, to justify, to 
reform, to discredit or to overthrow the institutions under which 
they live, to which they are accustomed, and on whose main- 
tenance or subversion depend, as they conceive, their own or 
their nation's interests. Thus, although the institutions under 
which the analytical jurists have lived, have of late generally 
inclined in practice, as Maine says, to the doctrine of national 
sovereignty, those writers have themselves, almost without 
exception, adhered to the feudal theory ingrained in their insti- 
tutions at their inception. On the other hand, American writers, 
prepossessed doubtless by the theory of their constitution and 
the constant practice of their governments, teach almost unani- 
mously the doctrine of national sovereignty. There are a few 
exceptions. Of these- the most conspicuous and able is Mr. 
John C. Hurd, who has written a large volume mainly to dis- 
credit that doctrine. 1 Following him, Mr. Irving B. Richman 
has lately published an article in the Atlantic Monthly, entitled 
" Law and Political Fact in the United States," taking sub- 
stantially the same ground as Mr. Hurd. 2 The doctrine pro- 
pounded by these writers is that sovereignty is a fact, and not a 
law or a right ; that popular sovereignty is not a fact, but a 

1 The Theory of Our National Existence. 
- Atlantic Monthly, August, 1889. 
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fancy, or a metaphysical hypothesis founded on the social com- 
pact theory or on the loose phraseology of our constitutions ; and 
that a sovereignty of law or of a constitution, or a sovereignty 
based on the provisions of either, is an absurdity. It is not 
important here either to admit or deny the truth of these propo- 
sitions, which I shall consider briefly further on. 

As a basis for the discussion of such of the questions as I 
intend to consider, I will cite Mr. Austin's definition of sover- 
eignty. He says : 

The superiority which is styled sovereignty, and the independent 
political society which sovereignty implies, is distinguished from other 
superiority, and from other society, by the following marks or char- 
acters : 

1 . The bulk of the given society are in a habit of obedience or sub- 
mission to a determinate and common superior, let that common superior 
be a certain individual person, or a certain body or aggregate of individ- 
ual persons. 

2. That certain individual, or that certain body of individuals, is not 
in a habit of obedience to a determinate human superior. . . . 

Or, the notions of sovereignty and independent political society may 
be expressed concisely thus : If a determinate human superior, not in a 
habit of obedience to a like superior, receive habitual obedience from 
the bulk of a given society, that determinate superior is sovereign in that 
society, and the society (including the superior) is a society political and 
independent. 1 

With a proper definition of the word "determinate," little 
fault could be found with this definition ; and I might add that, 
with a proper definition of the word "fact," so much insisted 
upon by Mr. Hurd, the justice of his contention that sover- 
eignty is a "fact," and not a "law" or a "right," may be readily 
conceded. 

On the other hand, the American conception of sovereignty is 
thus stated by Dr. Lieber : 

Sovereignty is the self-sufficient source of all power from which all 
specific powers are derived. It can dwell, therefore, according to the 
views of freemen, with society, the nation only. 2 

1 The Province of Jurisprudence Determined, vol. i, p. I 70. 

2 Civil Liberty and Self Government, p. 156. Compare James Wilson, Law 
Lectures, vol. i, chap. 2. 
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Were it desirable to rest the whole question upon a single 
authority or opinion, I should go no further; for of all politi- 
cal writers, entitled to speak for the freemen of the United 
States, none, probably, carries with him so great weight as 
Dr. Lieber. 

It will be observed that this definition differs from that pro- 
pounded by Austin and his school, mainly in its location of 
sovereignty definitely in the nation, which with us can only 
mean the people of the United States ; while that of Austin 
vests it, rather indefinitely, in some " determinate superior," 
consisting of one person or a combination of persons in the 
community. Perhaps it may not be important to show that this 
definition, slightly modified, not in its language, but in its con- 
struction, would be no less applicable or acceptable here than in 
the feudal monarchies of Europe, but I do not despair of estab- 
lishing that proposition. Nor will it be at all difficult to demon- 
strate that the sovereignty of the people, in the American sense, 
is a fact ; that it is not a law or a right ; and that, notwithstand- 
ing some loose phraseology used occasionally by uncritical 
judges and lawyers, nobody ever supposed it to be a law or 
a right, though doubtless it is philosophically and actually the 
basis of law, and is constantly, in its exercise, modified by those 
moral considerations upon which rest all just views of right. 
As the two points, that the people, the supposed American 
sovereign, is indeterminate and so not conformable to Austin's 
definition of a sovereign, and that popular sovereignty is not a 
fact, but a fancy of speculative writers, constitute, so far as I 
am aware, the principal objections to the doctrine generally 
received in America, let us briefly consider those points. 



I. 

What is meant by a determinate body of persons ? Obviously 
not that the individuals constituting it are registered by name 
and residence, so that one seeking to consult them can readily 
find them out, nor that they are so few as to be easily numbered 
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or to be able to meet and act together. In short, it is not meant 
that the persons composing the sovereign are known as individ- 
uals, so that the propriety of their individual action may be 
passed upon ; it is meant only that the body claiming or asserted 
to be the source of authority may be identified. The persons who 
make up the body may be many or few ; but when the body is 
recognized as a sovereign body, its individual members are not 
subject to scrutiny by outsiders, but only by their own associ- 
ates, as to the validity of their action or the rightfulness of their 
claim of membership. Hence it clearly does not matter how 
few or how many individuals constitute the sovereign body. A 
body consisting of fifty millions of individuals may be as deter- 
minate as if it consisted of a thousand or of a hundred persons, 
or of one person. In fact, the people of the United States, for 
example, is a more clearly and easily determined body than would 
be the sovereign placed over us by Mr. Austin. He says : 

I believe that the sovereign of each of the states, and also of the larger 
state arising from the Federal Union, resides in the states' governments, 
as forming one aggregate body ; meaning by a state's government, not its 
ordinary legislature, but the body of its citizens which appoints its ordi- 
nary legislature, and which, the Union apart, is properly sovereign 
therein. 1 

That means that amongst us the state electorates united con- 
stitute the sovereign body of each state, considered indepen- 
dently of the Union, as well as that of the Union — a doctrine 
which would be repudiated as vigorously by our states-rights 
politicians who preach the doctrine of state sovereignty, as by 
those public men who believe in the sovereignty of the people 
of the United States. It may even be claimed that such a com- 
plex aggregate is not more but less determinate than the larger 
single aggregate called the people. Is not the whole more deter- 
minate than any aggregate composed of minor aggregates of its 
various constituents ? 

But, it will be said, the sovereign of Austin acts as such 
visibly, and so is more determinate as being recognizable by any 
one with eyes to see ; whereas the sovereign imagined by the 

1 Province of Jurisprudence Determined, vol. i, p. 222. 
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advocates of popular sovereignty, being, according to Mr. Hurd, 
" a metaphysical hypothesis generated out of the social-compact 
theory," a is not visible, and never acts politically at all. It 
would strike the average American citizen as preposterous to 
claim that the people of the United States never acts politically 
because not every member of that body is a voter, or because 
not every voter goes to the polls. But conceding for the 
present purpose that the people acts only indirectly, by opinion 
and by influence exerted upon the electorate or other represen- 
tatives of the sovereign, it is nevertheless true that it virtually 
governs both the states and the Union, and that the action of 
the supposed Austinian sovereign, the state electorates united, 
in those proceedings in which it seems visibly to exercise sover- 
eign powers, only virtually does so. The Austinian sovereign 
acts only by a majority, never in fact by its total membership, 
and so the action taken is but virtually that of the entire elec- 
torate ; for, as Maine says : " Familiar to us as is the practice of 
taking the opinion of a majority as the opinion of an entire 
group, and natural as it seems, nothing can be more artificial." 2 
It is only by a tacit convention, in representative governments, 
that a majority can act for the whole ; so that when only a 
majority has acted it is but virtually the action of the whole. 
By a similar convention, when a majority of the electorate has 
taken a particular action, it is virtually the action of the sover- 
eign body to which the acting electors belong. We know this, 
because when the true sovereign has spoken — at public meet- 
ings, by the press or by personal argument or solicitation — 
the electorate, when it acts, either registers the behests of the 
people or ceases betimes further to represent them. As a nod 
from the master of a vessel to a subordinate is as much an act 
of government as the furling of a sail or the shifting of the 
helm, so the pressure of public opinion consciously brought to 
bear upon the electorate, although inarticulate, is a clear and 
legitimate exercise of sovereign power. 

Mr. Maine, describing the qualities necessary to render the 

1 The Theory of Our National Existence, p. 114. 

2 Early History of Institutions, p. 352. 
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sovereign determinate, says : " If he is not a single person, he 
must be a number of persons capable of acting in a corporate 
or collegiate capacity ; " and he adds : " This part of the defini- 
tion is absolutely necessary, since the sovereign must effect his 
exertions of power, must issue his orders, by a definite exercise 
of his will." 1 But " acting in a corporate or collegiate capacity " 
cannot mean acting as a single body, actually collected together ; 
for however the sovereign may act in other states, the sover- 
eign attributed to us never has so acted and never can so act. 
Maine's dictum can only mean that its action shall be that of 
the body, and not that of the individuals composing it ; it must 
be corporate action. The reason given why that is necessary 
supposes, what certainly is not universally true, that the action 
of the sovereign body must be taken in writing, or in some 
form capable of official authentication ; and what is not univer- 
sally true may be universally untrue. As a matter of fact, it is 
no more true that the ocean cannot rise and sweep away the 
puny works of man, without formal notice to him, than that the 
people cannot bring about political changes without the issu- 
ance of formal orders. 

But suppose that, in order to be determinate — and therefore, 
according to the definition of Austin, to be sovereign — not only 
the body as a unit but the individuals composing it must be 
so, then I say the definition is as applicable to the people as 
to a sovereign body of one or a few persons. The only dif- 
ference is that the census in the former case is more difficult 
to take, as being more extensive than in the latter. Let us 
remember that the purpose of actually ascertaining the indi- 
viduals constituting the sovereign must be, not to determine if 
the voice of the body speaking be that of the sovereign, but 
merely to verify the citizenship or the right of domicil of such 
individuals, and that such authentication has no relation to the 
corporate action of the sovereign body itself ; then if, as I have 
intimated, that body is determinate, all just requisites to the 
existence of sovereignty, according to the definition of Austin, 
will have been complied with, so far as relates to the action 

1 Early History of Institutions, p. 351. 
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of the sovereign. In ninety-nine cases in every hundred the 
action of the nation as the sovereign will be taken through 
the states' electorates as its ministers. This truth once recog- 
nized, the sovereign which virtually appoints or accredits those 
ministers will be as determinate, for all purposes of ascertain- 
ment or verification of its action or of its orders, thought neces- 
sary by Mr. Maine, as if those ministers were acting as a sover- 
eign body themselves. In the remaining case, the action of 
the sovereign will be manifested by some organic movement 
of the nation, conforming to no rule, but as unmistakable as 
that of a storm at sea. 

Perhaps there is no better way to determine which of the two 
views of sovereignty here presented is the true one, than to 
seek, among the several persons or bodies thought to be en- 
titled to claim that power in the United States, one which will 
answer all the conditions, if possible, of Austin's definition, but 
which at any rate will stand the test of fact and of history. 
Taking into consideration both the Union and the states, it is 
conceived that there can be but the following list of candidates 
for sovereign honors : 

i. The nation, i.e. the people of the United States, acting 
either in solido, or in groups by states. 

2. The Congress of the United States. 

3. The Supreme Court of the United States. 

4. The President of the United States. 

5. The electorates of the states, taken together, in a colle- 
giate capacity. 

6. The state legislatures, severally considered. 

7. The supreme courts of the several states. 

8. The governors of the several states. 

9. The electorates of the several states. 

Now every one of these persons, or bodies of persons, answers, 
I maintain, the test of determinateness. But Austin's defini- 
tion requires also certain habits of obedience to the supposed 
sovereign on the part of the bulk of a community political and 
independent, and the absence of certain habits of obedience on 
the part of the supposed sovereign to a determinate human su- 



No. 2.] NATIONAL SOVEREIGNTY. 203 

perior. Only one of these nine supposed sovereigns answers 
both sets of conditions ; namely, the first, the nation. Every 
one of them found within separate state limits, and numbered 
6, 7, 8 and 9, whatever may be said of its habitually receiving 
obedience from the bulk 6i some political community, certainly 
yields habitual obedience to the people of the United States, as 
represented by the various national organs, numbered 2, 3 and 
4. These national organs (2, 3 and 4) also, while they sever- 
ally and in their appointed spheres of action receive habitual 
obedience from the other six, either as individuals or as organ- 
ized political bodies, habitually and constantly yield obedience 
to the nation. Finally, while the individuals who compose the 
nation, the people of the United States, are amenable to the 
jurisdiction of their respective state authorities (6, 7, 8 and 9) 
and to the national organs (2, 3 and 4) yet as an organized 
political community, free and independent, this body renders 
habitual obedience to no one of the eight other organs, but 
controls them all, each of them rendering habitual and ready 
obedience to it. 

Mr. Austin locates sovereignty, amongst us, in the fifth organ 
described above — an organ imagined by him, but never, prob- 
ably, by any one but him, to exist for that purpose — " the 
states' governments, as forming one aggregate body" which he 
afterwards explains to be the aggregate of the electorates of the 
several states. In this aggregate, as he believes, "the sover- 
eignty of each of the states, and also of the larger state arising 
from the Federal Union, resides." While, doubtless, as both 
Maine and Hurd teach, the beliefs and prepossessions of the sub- 
ject have no decisive bearing on the question of who is, and who 
is not, his sovereign, they are facts tending to determine the 
larger fact of the location of sovereignty; and I venture to 
repeat what I said above, that no one would deny the existence 
of the Austinian sovereign, or repudiate his authority or juris- 
diction, more energetically than our state-sovereignty men. 
And yet I admit, and maintain, that the aggregate referred to 
is, from the point of view of the advocates of national sover- 
eignty, among the proximate representatives of that sovereign, 
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and as such charged by it with the exercise of such sovereign 
powers as bear upon national concerns. I say "among the 
proximate representatives," because there are others in the 
several states invested with the exercise of sovereign powers 
mainly in local matters relating to the states. From these two 
classes of proximate representatives, national and state, origi- 
nate all the remoter ramifications of political functionaries 
known to law and history amongst us. But when it is at- 
tempted to make the aggregate of the state electorates the 
sovereign, with all the dread inherent powers conceded to 
a sovereign by the analytical jurists, or even by those who, with 
Maine, deny to it the possession of absolute and irresistible 
power unlimited by moral considerations, — it is necessary to 
demur. Such a sovereign was never known in the United 
States, nor ever rendered visible by any decisive act of per- 
sonal and original sovereignty or by any claim that it possessed 
such a power. Besides, while it is true that the supposed aggre- 
gate receives habitual obedience from the bulk of the Union, — 
through the obedience paid to its appointees, the members of 
the House of Representatives and, remoter still, to the Presi- 
dent, chosen by electors named by it, and to the senators of 
the United States, chosen by the legislatures elected by it, — 
still, on the other hand, it pays habitual obedience to the nation, 
which virtually acts whenever that aggregate acts. If it is still 
denied that any such action can be attributed to the nation, I 
need only point to the unofficial action of the people in procur- 
ing the selection of a satisfactory person for its chief magistrate. 
This is done through a voluntary assemblage of citizens, unli- 
censed and unbidden by the governments of either state or 
nation, called the nominating convention. This body, though 
no part of the political organism, in placing in the field a win- 
ning .candidate for the presidency, in fact elects that most im- 
portant and powerful instrument of sovereign authority. What 
is that but the direct action of the people ? It is easy to call it 
a mere expression of the popular preference ; but it is more ; it 
is, in reality, the appointment of the President. The action of 
the states' electorates, in voting upon that nomination, is but a 



No. 2.] NATIONAL SOVEREIGNTY. 205 

registering of a decree previously issued by their master, now 
standing silent behind them. What would the reputation or 
the life of a presidential elector be worth who should disregard 
the mandate received by him as to the person to be elevated to 
the presidency, and vote contrary to the customary law prevail- 
ing in such elections ? I do not say that the punishment of a 
recreant elector by the sovereign of the Union, the people, 
speaking through public opinion, would be right. It would be 
an act of sovereignty, a fact ; and sovereignty is not a right, 
and its action is neither always morally right, nor productive 
of right. The waves of the sea do not always respect the bar- 
riers set up by man, even though consecrated by time and by 
solemn conventions. Much of the difficulty attending the con- 
ception of popular sovereignty would be obviated, if its oppo- 
nents would consider that no conditions imposed upon it, as to 
the mode in which it shall exhibit itself or exercise its powers, 
are of real validity or efficacy. In our government, the sover- 
eign has allowed the establishment of a certain system by which 
its multifarious powers are, so to speak, farmed out, in state and 
nation, to representatives ; and what it allows, it enacts. Never- 
theless, while it permits the majority of mature males in the 
several states and in the nation to make laws and constitutions, 
and to restrict themselves, and even verbally to limit it to cer- 
tain modes and conditions of political action, yet such restric- 
tions and limitations, powerful and efficacious to govern its sub- 
ordinates, are but flax in the fire to its sovereign will. It is a 
most significant circumstance that in the Declaration of Inde- 
pendence, and in our Bills of Rights the sovereign has expressly 
reserved, for what it deems adequate and just causes, the right 
of revolution ; the right to say to the various functionaries 
charged by it, or permitted by it, in state and nation, to exer- 
cise its sovereign powers : " Master, helmsman, and crew, one 
and all, go below ; I myself now assume command of this ship." 
As our constitutions recognize this right, although it can hardly 
be called a constitutional right, that is, a right under the con- 
stitution, it is a right over the constitution ; and perhaps, in the 
long run, it is the most valuable right reserved to the people, if 
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they would be free. It is in fact the key-note, now heard in so 
many lands, of the chorus of liberty. 

Before leaving this point, I will notice a sneer and a misrep- 
resentation touching the doctrine of the sovereignty of the 
people uttered by Mr. Hurd in the volume to which I have 
referred. Affecting to believe that the advocates of the sover- 
eignty of the people attribute sovereignty " to every congeries 
of thousands or millions as a fact," he jauntily disposes of the 
doctrine by saying that if that is claimed " as a fact, which is a 
fact at all times, it is a fact in which I do not take the slight- 
est interest." Supposing this to have been said seriously, in 
the belief that it fairly presented the doctrine referred to, the 
obvious answer would be that, while the failure of Mr. Hurd to 
take an interest in an alleged principle of political philosophy, 
whether well or ill founded, would be a subject of regret to the 
people of the United States, it could hardly be set up as a com- 
plete refutation of that principle. But the truth is, that nobody 
ever announced such a principle of sovereignty. Such a con- 
geries, whether of a thousand or a million, is not a sovereign 
community unless it exhibit the other marks of a sovereign ; 
unless it be a " society political and independent," and possess 
and lack the habits above referred to. In international law 
there is no statute of limitations fixing the number of indi- 
viduals necessary to constitute such a society ; and if it con- 
form to the definition of a sovereign society, the smallness of 
its numbers is a matter of no significance in determining its 
character. 

Mr. Richman, in his article in the Atlantic, says that to be 
determinate, the sovereign body must be " certain and come-at- 
able." This phrase adds little to the idea of Austin. To be 
" certain " is but to have been determined, and to be " come-at- 
able " can only signify that the sovereign must be visible, and 
so composed that its members can be easily approached. In 
neither respect would the supposed sovereign of Austin have 
any real advantage over the people, which is omnipresent and 
is easily and perfectly reached, by the press, by the action of 
public meetings and like influences. Indeed, save for a single 



No. 2.] NATIONAL SOVEREIGNTY. 207 

purpose, the people, as the sovereign, is just as come-at-able as 
the sovereign of the analytical jurists, — and that purpose is the 
bribery of its individual members. We may thank our stars 
that it is less come-at-able for such a purpose. 

Hobbes attributes to the sovereign a quality which, though 
not specified in Austin's definition, is accepted by many of the 
school of analytical jurists as involved in the notion of sover- 
eignty ; viz. that of absolute power as well as of irresistible 
force. By this is meant that the sovereign, once constituted, 
can do whatever it pleases, right or wrong. Mr. Maine dissents 
from this extreme view, contending that while it possesses that 
power in fact, there are moral limitations to its actual exercise. 1 
Subject to this limitation, he locates the irresistible force in 
the majority of the adult males, meaning doubtless a majority 
of the electorate, which consists in England as well as here of 
males twenty-one years of age and upwards. The doctrine of 
Hobbes, that the sovereign body in fact possesses irresistible 
force, can be readily accepted if that body be the nation ; but 
to the statement of Maine that that force is located in the 
majority of the adult males, or of the electorate, serious objec- 
tion may be made if the statement be intended as one of fact. 
It is doubtful if it would be true were that force attributed to 
the entire electorate. Thus, taking the census of 1880, the 
male population of the United States was twenty-five and a 
half millions, in round numbers, of which the males twenty-one 
years of age and over, of all classes, including Chinese, Japanese 
and Indians, were but a little above twelve and three-quarter 
millions. To the male population of non-voting age, of nearly 
equal numbers, add the female population of over twenty-four 
and a half millions, and it would be rash to say that the total of 
over thirty-seven and a quarter millions were not equal in physi- 
cal force to the twelve and three-quarter millions of voters. 
But that does not express the true conditions of the problem. 
We have imagined the majority of the electorate to have no 
counteracting minority. In fact, it might be a majority of one, 
or consist of any number exceeding the minority ; and, as ex- 

1 Early History of Institutions, pp. 357-359. 
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perience shows, it would never be likely very much to exceed 
it. Suppose it to be a majority of two to one ; add one-third of 
the electorate, over four and a quarter millions, to the thirty- 
seven and a quarter millions of non-voters, as much a part of 
the sovereign body as the electorate, — and the irresistible force 
of Maine would have to be looked for in the eight and a half 
millions of the majority. Imagine this electoral majority pitted 
against more than forty-one and a half millions, comprising the 
actual minority and its allies, and it would not be difficult to 
predict the result of a contest. If we suppose the voting 
majority to be nearly counterpoised by the voting minority, as 
it very frequently is, its irresistible force would be even more 
imaginary. It is not necessary, however, to pursue this line of 
thought further. That the nation, the people, is superior in 
strength and in endurance to any part of itself, is, I take it, both 
a mathematical and a sociological truth. 



II. 

The second point made by the analytical jurists and their few 
American followers is that the sovereignty of the people is not 
a. fact, but a "metaphysical hypothesis." 

What is a fact ? Mr. Hurd says it is " a thing known by the 
observing intellect, aided by the bodily senses, whether in the 
judgment of the moral sense it ought to exist or not " ; and he 
then describes his method of proceeding to discover that fact, or 
the sovereign, in our government : 

I have conducted my inquiry [he says] on the supposition that the 
existence of a nation as a political being may be known by generalizing 
certain actual events, regarded as exhibitions of political force or energy, 
in the hands of some actually existing human beings ; which events are 
to be accepted as facts, because nobody can help accepting them as 
such. 1 

I might be content to rest the argument for national sover- 
eignty upon inquiries conducted upon this principle and after 

1 The Theory of Our National Existence, Introduction, pp. xi, xii. 
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this method. Let the " observing intellect aided by the bodily 
senses " look at the history and operation of political forces in 
the United States for the last thirty years, and say if it does 
not discern the presence and activity of a prodigious power, 
not proceeding from, nor always even directed by, presidents, 
governors, congresses or legislatures, nor by the favorite fig- 
ment to which Austin attributes the sovereignty of the states 
and of the Union, the aggregate of the state electorates — a 
power which, in its unity and immensity, bespeaks the existence 
of an American nation ? Did that timid, halting and largely 
traitorous aggregate rise against secession in 1861 ? Were the 
reluctant state governments spurred by it to patriotic activity ? 
Did it fill the ranks of our armies, time after time, in spite of 
disloyal governors and parties, with soldiers full of an immense 
enthusiasm, caught, not from Union officials, not even from 
President Lincoln, but from the American people, — an enthu- 
siasm kindled by unnamed men, women and children, who loved 
their country, who were ready to die and, what is more, to 
suffer, that both the slave and the white man might be free ? 
Is there nothing in such a spectacle for the bodily senses to take 
cognizance of as a fact ? Is there nothing there to beget in 
" the observing intellect " the suspicion that in that majestic 
aggregate known as the people, whose rising and movement it 
was, there was something more than a " metaphysical hypothe- 
sis, generated out of the social-compact theory " ? And gen- 
eralizing the actual events of the great uprising and of the ensu- 
ing war, " regarded as exhibitions of political force or energy," 
— must it not be admitted that those exhibitions were "in 
the hands of actually existing human beings " ; and that those 
" events are to be accepted as facts because nobody can help 
accepting them as such " ? If it has not been the American 
nation that has forced its way to the greatness and glory it now 
exhibits, while its affairs have, verbally and to the dull eye of 
the reactionary theorist, been conducted only by the dickering 
politicians who have too generally filled our public offices, — 
who has" done it ? It certainly was not the office-holders who 
carried on the war for the Union, nor was it they who conducted 



2IO POLITICAL SCIENCE QUARTERLY. [Vol. V. 

the even greater work of civilizing, educating and christianizing 
this country. Has this work been even aided, save in the single 
instance of education, by state or national officials ? If it be 
said that this work is largely an exhibition of merely moral 
force, and not of the " political force or energy " contemplated 
by the definition, I ask if a source of such immense political 
force, ripening into so unprecedented an exhibition of military 
prowess, not on the part of our governments, but of those who 
fought our battles, the rank and file of the Union armies — if 
that source is not to be accounted a sovereign body, simply 
because it has exhibited also unprecedented moral force or 
energy ? 

It would be easy, did space suffice, to multiply examples of 
force or energy distinctly political, exhibited by the American 
people. But it is the less necessary, as Mr. Maine himself sub- 
stantially admits all that is needful to establish the point I con- 
tend for, that the people is in reality the sovereign. Criticising 
Austin and his immediate school for neglecting certain condi- 
tions which in effect determine " how the sovereign shall exer- 
cise and forbear from exercising his irresistible coercive power," 
he says : " It is its history, the entire mass of its historical 
antecedents, which in each community determines " how it shall 
door forbear; and he adds : "All that constitutes this — the 
whole enormous aggregate of opinions, sentiments, beliefs, 
superstitions, ana prejudices, of ideas of all kinds, hereditary 
and acquired, some produced by institutions, and some by the 
constitution of human nature — is rejected by the analytical 
jurists." 1 While in this passage Mr. Maine doubtless does not 
consider these exhibitions of influence to be an exercise of sov- 
ereignty, he yet admits that they are so powerful as to deter- 
mine how sovereignty shall, and how it shall not, be exercised. 
Obviously, if there is a vast body of influences, no matter of 
what kind, moral or physical, at work back of the Austinian 
aggregate, influences sufficiently powerful to determine both its 
action and its failure or neglect to act, — the source of these 
influences must be the sovereign ; and it is not even verbally 

1 Early History of Institutions, pp 359, 360. 
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true, according to Austin's definition, that that aggregate is 
possessed of sovereignty. 

Thus far I have accepted Mr. Hurd's definition of a fact. 
The same result would follow were I to propound that of the 
lexicographer Worcester : " That which is, or which exists ; a 
reality ; a thing done ; an act." While etymologically the word 
"fact " means, of course, "a thing done," and so refers primarily 
to some act cognizable by the bodily senses, yet when used in 
political discussion, as here, to indicate the antithesis of a 
speculative dogma, hypothesis or opinion, and especially when 
used to characterize a power, it means, as Worcester defines it, 
a "reality," a thing "which really exists." Now, I maintain 
that not a single circumstance tending to characterize sover- 
eignty as a reality, a power actually existing in a sovereign like 
that placed over us by Austin, is lacking in the sovereign con- 
tended for by American writers, the nation or people of the 
United States. Of course, from the nature of the case, the 
power itself is not directly cognizable by the bodily senses ; it is 
only its political effects that are visible. Tested by that prin- 
ciple, it must be plain to " the observing intellect, aided by the 
bodily senses," that, without the people standing back of the 
skeleton suspended before us by Austin and announced as our 
sovereign, — without the people, to teach, to stimulate, to guide, 
to correct, and to punish, — this complex machine of govern- 
ment would have gone to ruin a hundred years ago, and a hun- 
dred times since then. We are justified, therefore, in believing 
the nation, the People spelled with a capital P, to be a fact ; in 
believing it to possess, if any person or any body of persons 
amongst us possesses them, all the powers rightfully attributed 
by political writers to a sovereign. 

As it is important to leave, if possible, no room for doubt 
upon the question, whether national sovereignty is a mere 
metaphysical hypothesis, or a reality, a fact, exhibited by a 
political aggregate capable of dictating constitutions, of direct- 
ing the administration of government, and of wielding its sover- 
eign powers readily and effectively, let us listen to Mr. Herbert 
Spencer's views of the subject. After remarking how prone we 
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are to forget the ultimate while thinking of the proximate, as 
well in relation to the common origin of structures as to the 
common source of their powers, Mr. Spencer says : 

Though the habit, general in past times, of regarding the powers of 
governments as inherent, has been, by the growth of popular institutions, 
a good deal qualified ; yet, even now, there is no clear apprehension of 
the fact that governments are not themselves powerful, but are the instru- 
mentalities of a power. This power existed before governments arose ; 
governments were themselves produced by it ; and it ever continues to 
be that which, disguised more or less completely, works through them. 
. . . That which, from hour to hour, in every country governed des- 
potically or otherwise, produces the obedience making political action 
possible, is the accumulated and organized sentiment felt towards 
inherited institutions made sacred by tradition. Hence it is undeniable 
that, taken in its widest acceptation, the feeling of the community is the 
sole source of political power ; in those communities, at least, which are 
not under foreign domination. It was so at the outset of social life, and 
it still continues substantially so. 1 

If it be objected that the doctrine of national sovereignty 
leaves the citizen at a loss to determine whether the action he 
witnesses be that of the nation or of a mob, the answer is that 
the power of the sovereign ought to be exercised in accordance 
with the established laws of morality ; that if, in the judgment 
of the individual, that which he witnesses is opposed, either in 
its mode, its principles or its probable effects, to those laws 
and so to the interests of the community, his duty is plain ; that 
he is to look upon the action taken or proposed as perhaps 
unwarranted — as possibly not that of the sovereign — ■ and to 
rank himself with those who for that reason oppose it. To 
him, it is not the sovereign who speaks, but a faction. In 
truth, promptness to estimate the character and consequences 
of political action, and alertness to oppose it if wrong or uncon- 
stitutional, are the qualities most needful in the citizen of a free 
state. Happily, however, most acts supposed to be those of the 
sovereign would be rather the acts of its representatives, and, if 
morally wrong, would be presumed to be unauthorized by the 
sovereign. To procure their reversal or repeal would require 

i Principles of Sociology, vol. ii, part v, chap. 5, sees. 466, 469. 
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only the ordinary exercise of the political power wielded by the 

citizen. 

It is not probable that this presentation of the doctrine of 

national sovereignty, or any other that could be made, will be 

acceptable to the advocates of the feudal theory. But it is in 

harmony with American traditions ; it expresses the ineradicable 

purpose of our people to keep themselves, in the future as in 

the past, relieved from the dangerous implications of the feudal 

theory, and to withstand its introduction into America ; and no 

theory of sovereignty but that of the people as a whole is in 

harmony with the facts of American political life. So far the 

American theory has worked well. It promises equally well 

for the future; and if for any reason it be thought to be 

less scientific or less consistent with abstract political theory 

than that of Austin, so much the worse for abstract political 

theory. It is the American doctrine of sovereignty, and not 

the European. 

John A. Jameson. 



